Petitioner maintains that Mr. Swem's failure, if any,
to recognize the hazardous conditions in the stope does not
relieve the respondent of its obligation to comply with the
requirements of section 57..18-25.  In support of this argument,
the petitioner asserts that the Act establishes a standard
of strict liability for violations of mandatory safety standards,
without regard to fault or negligence, and that the legislative
history of the Act reflects that Congress was particularly
concerned over the high number of mining injuries and fatalities
resulting from inadequate supervision and hazardous workplace
conditions reasonably within the power of management to prevent.

During the course of the hearing, respondent's counsel
argued that unless MSHA establishes that the cited stope area
in question was hazardous, it may not insist that another person
be at or near the stope so as to hear or see him (;Tr. 289) .
Counsel pointed out that in this case Mr. Swem told the
inspector that he did not believe that the stope area where
he was working was hazardous (Tr. 290), and that the inspector's
testimony concerning the amount of material which he claims
was scaled down should be given little weight because the
scaled material resulted from the work of two -miners well
after the rock fall incident in question (.Tr, 291).  In short,
respondent's counsel is of the view that MSHA has failed
to establish that the cited area was hazardous, and until
that is established MSHA cannot require the presence of another
person pursuant to the cited standard (Tr. 291).

Respondent's counsel conceded that the incident concerning
the rock which fell and struck Mr. Swem on his hard hat may
be classified as an "accident."  Notwithstanding the fact
that the incident was not the type of accident which had to
formally reported to MSHA, counsel asserted that the fact
that it happened does not per se establish that the area where
Mr. Swem was working was "hazardous."  Given the fact that
Inspector DRake conceded that had the incident not occurred,
no citation would have been issued, counsel maintains that
the asserted violation may not be sustained simply because
Mr. Swem was struck by some falling material.  Counsel concludes
that the occurrance of such an incident does not establish
that the respondent knew that a hazardous condition existed,
and decided to assign Mr. Swem there anyway (Tr. 292},

In its post-hearing brief, respondent points to the
fact that Mr. Swem told Inspector Drake that he knew he
was responsible for his own safety, and that respondent's
safety representative, the mine foreman, and the assistant
mine superintendent, all experienced miners, testified that
in their opinion, the stope area where Mr. Swem was working
was not hazardous.
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